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STATEMENT OF QUESTION PRESENTED 


The question is whether there was sufficient evidence of 
the'private physician’s ne"Tiiz;ence to warrant submission 
of the issue to the jury in a malpractice case in which 
the Court directed a verdict at the close of plaintiff’s case 
in chief. 
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No. 11,456 

Willard B. Stark, et al., Appellants 
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Charles S. White, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is an action to recover damages for the alleged 
malpractice of the defendant, Dr. Charles Stanley White, 
a duly licensed physician specializing in surgery and prac¬ 
ticing medicines in the District of Columbia. The com¬ 
plaint in the main is that the defendant negligently and 
carelessly diagnosed the condition of the plaintiff as being 
that of a tumor when as a matter of fact she was preg¬ 
nant. 



The evidence produced by the plaintiff failed entirely 
to support the allegations of negligence contained in the 
complaint. An examination of the evidence will demon¬ 
strate that the trial court was clearly correct in directing 
a verdict for the defendant. 

The issue was succinctly stated by the Court to be as 
follows: (App. 47) 

“Suppose the doctor examines and he made three 
tentative diagnoses; he gets a report from the pathol¬ 
ogist: he gets a report from the X-ray; she has a past 
history for tumors, and he, in his judgment, after an 
examination, is satisfied that she has a tumor; he 
operates and it turns out that she is pregnant, that’s 
1 not enough to submit this case to the jury. 

“You have to show that Dr. White is negligent in 
that he deviated from the accepted practice in this 
district. 7 ' 

That statement presented the entire issue in a very 
simple manner and a brief analysis of all of the testimony 
will disclose that there was no evidence of negligence to 
submit to the jury. 

The plaintiff testified that she returned to the defendant 
for an examination, having previously been operated upon 
by him in 1948. She suggested to Dr. White that she 
might be pregnant, giving her symptoms. (App. 12) The 
defendant advised her that she had a cyst and that she 
was X-rayed and had an A-Z tost (App. 11) and was ad¬ 
vised that she had to have her uterus removed (App. 12). 
She had several days to think it over. She was operated 
upon in Columbia Hospital around May 19th or 20th, 1949, 
where a foetus was found. All of these facts are true and 
are corroborated by the testimony of Dr. Hunter, Jr. and 
Dr. Wilson. 

Dr. Oscar B. Hunter, Jr. testified that on May 12, 1949, 
a report was made to Dr. Edward Wilson of an Asch- 
heim-Zondek test performed by Dr. Hunter, Senior. The 


3 


test was positive. The test is positive under certain cir¬ 
cumstances and these are pregnancy, tumors of the uterus, 
tumor of the placental of afterbirth tissue. The test is 
not conclusive of pregnancy, but may indicate the presence 
of a tumor (App. 8). 

I)r. Edward (J. Wilson, Jr. testified that the X-rav re- 
port was negative for pregnancy, but positive for a tumor 
(App. 41) and after they get all of the tests, they do what 
they think is best for the patient (App. 39). When the 
uterus was opened, pregnancy was found, which was not 
unsuspected al any lime. (App. 3(3). 


SUMMARY OF ARGUMENT 


d'lie evidence failed to establish any departure from 
the customary and approved practice for the treatment of 
the plaintiff while she was under the defendant’s care. 
Since the physician can be held for negligence only when 
he has departed from the usual and customary practice of 
an ordinarily careful physician under similar circum¬ 
stances, the plaintiffs completely failed to establish their 
claim for relief. 


The mere fact that tlie plainti IT consulted the defendant 
in his capacity as a physician and that he operated upon 
the plaintiff expecting to find a tumor and instead dis¬ 
covered that plaintiff was pregnant is not evidence of 
negligence. The defendant had complete knowledge of 
the previous history and was duly aware of the possibility 
of pregnancy after having applied all of the accepted 
tests. In the exercise of his best judgment, he decided 
to operate because of the grave danger of death to the 
plaintiff had the condition been malignant as suspected. 
This could not have been determined without an opera¬ 
tion. 
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ARGUMENT 


1. There was No Evidence From Which the Jurv 

* 

Could have Found 1 lull I)r. Wliite Was Negligent in His 
Care of Mrs. Stark. 

The principles of the law governing malpractice actions 
are well settled. A physician must exercise that degree 
of care and skill ordinarily exercised by the profession in 
his own or similar localities. 

The burden of proof is upon a plaintiff to establish by 
substantial e rid cnee (emphasis supplied) departure from 
that standard and that such departure caused the injury 
complained of. [Hagers vs. Lawson, 83 U. S. App. D. C. 
282, 170 F. 2d 158) ' 

Kaamer vs. Sternal, 194S, 83 U. S. App. D. C. 50, 165 
F. 2d. 624; 

Christie vs. Callahan , 1941, 75 U. S. App. D. C., 133, 
124 F. 2d 825; 

Gunning vs. Cooing 192!), 58 App. 1). C. 304, 30 F. 2d. 
4(57, affirmed, 1930, 281 U. 8. 90; 50 S. Ct. 231, 74 
L. Ed. 720; 

Cagton vs. English, 1927, 57 App. D. C., 324, 23 F. 2d. 
745; 

Leri) vs. Vaughn, 1914, 42 App. D. C. 146 

In this particular case we have a question presented to 
a physician who must exercise his best judgment and de¬ 
cide on the procedures to follow. He had full knowledge 
of the possibility of pregnancy and at the same time knew 
from the past history the cancerous type of growth that 
might invade the uterus and ultimately kill the patient 
(App. 8). The defendant, a well known surgeon witli 
many years of practice, undoubtedly had knowledge of 
the many suits being brought by patients against physi¬ 
cians and dentists and had, in effect, to ask himself this 
question, ‘‘Shall I, after a complete examination, applying 
the well accepted tests, operate now and possibly find a 



pregnancy and bo sued for negligence or shall I with the 
full knowledge of the possibilities of a cancer, in view 
of the previous history of this patient, tell her that she 
is pregnant and later be sued for negligence in causing 
her death by not operating now to discover whether or 
not she has what I suspect to be a dangerous malignancy.” 
When the physical examination revealed (besides the 
X-ray findings) that her uterus was two or three* times 
its normal size, which indicated the possibility of her 
having a choriocarcinoma, which is a malignant tumor 
(App. 34), the only humanitarian thing to do was operate. 

In the Lau'snn case, supra, the Court, on page 2S5, 
stated in that case: 

“It involves a question of the merits of diagnosis 
and scientific treatment. This cannot be determined 
by a lay jury without the aid of expert opinion.” 

Surely in the case before us, scientific knowledge of 
care, diagnosis and procedures to follow should not be 
submitted to a jury without the aid of one who should 
know, i. e. the physician. 

Could the lay jury decide that a quantitative Aschheim- 
Zondek test should have been made when the only doctor 
to testify on that subject testified that such a test is only 
an aid and is not diagnostic and that in his opinion the 
X-ray was more indicated as far as time was concerned 
(App. 39). Counsel for Appellants say other tests should 
have been made, but what medical evidence is there to 
support this theory or to enlighten a jury. 'While refer¬ 
ence is made to Cray's Text Rook of Medicine, which was 
not in evidence in the lower Court, nor was any request 
made for its introduction, such quoted reference has no 
bearing on the issues in this particular case. 

Counsel in their argument also make the bald statement 
of the difficulty of getting physicians to testify. The mere 
fact that no one came forward to testify against Dr. White 
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should not create any inference that what lie did was 
negligent. Did counsel consult any physician? Did they 
make any effort to resort t<> the processes of the Court to 
brine: in any obstetrician? Had they consulted with any 
of them they might have been advised of the impossibility 
of distinguishing between a tumor and a pregnancy in a 
three months* period, as was testified to by both Dr. 
Hunter and Dr. Wilson, called by the plaintiff in her be¬ 
half. There certainly was no indication that their testi¬ 
mony was anythin!? other than truthful. 

In Wilson vs. Borden, (51 App. D. C. 327, (>2 Fed. 2d. 
38(3, it was held: 


‘‘Where the evidence upon any issue is all on one 
side or so overwhelmingly on one side as to leave no 
room to doubt what the fact is, the Court should give 
a peremptory instruction to the jury. People's Sav¬ 
ings Bank vs. Bates, 120 U.S. of)(3, f)(32, 7 S. Ct. (379, 
30 L. Ed. 77)4: Southern Pacific Company vs. Pool, 1(30 
C.S. 438, 440, H>* S. Ct. 338, 40 L. Ed. 487). ‘When a 
plaintiff produces evidence that is consistent with an 
hypothesis that the defendant is not negligent, and 
also with one that he is, his proof tends to establish 
neither.* Ewing vs. Goode (By Taft, Circuit Judge) 
78 F. 442, 444.” Gunning vs. Cooley, 281 U. S. 90, 94, 
50 S. Ct. 231, 233, 74 L. Ed. 720.” ' 


In that case, despite the testimony of a physician who 
was called by the plaintiff and who testified for the plain¬ 
tiff against Dr. Borden to the effect that the splints should 
have been allowed to remain on the fractured arm from 
four to six weeks and ventured a suggestion that an 
operation might have helped the plaintiff a directed ver¬ 
dict for the defendant was given at the close of all the 
evidence. The Court stated that the nebulous character 
of Dr. Warren’s testimony was apparent. 


Here, since we do not even have the testimony of a 
single physician, should the Court have allowed the jury 
to guess as to some other tests about which even the 
testifying physicians believed would not be helpful? 
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Appellants’ brief consolidates questions 1 and 2 in tlie 
Argument. With reference to Question 2, counsel is at¬ 
tempting to inject into this case for the first time the 
question of an unlawful operation. The complaint, as 
cited, is definitely that of negligence and there never was 
a request, either during or after the completion of the 
testimony, made to amend the complaint, alleging an un¬ 
lawful assault. 

The plaintiff, from her own testimony, had three days 
to consider whether or not she would submit to the oper¬ 
ation. In this connection, reference should be made to 
the testimony of the plaintiff as to whether or not she 
truthfully suspected pregnancy or whether she really did 
fear a return of her previous condition by her very visit 
to Dr. White. She testified that site had two previous ob¬ 
stetricians, Dr. Feldman (App. 17) and Dr. Priest (App. 
13). Would it not seem natural, had she suspected preg¬ 
nancy, to return to either of them, rather than to Dr. 
White, known to her to be a surgeon? 

After deliberating three days she voluntarily returned 
to the defendant and submitted to the operation. This, 
per se, is consent. 

With reference to Question 3 raised by Appellants, it 
is believed sufficient to state that the Court had the entire 
hospital record before it for his own information, as indi¬ 
cated in the Appendix, and since a verdict was directed 
with that full knowledge, no error was committed. The 
only word excluded from the jury was the word “normal” 
pregnancy and from the very context of the record as to 
dates, the entry expressing an opinion of a Resident could 
not have been accurate, in view of a pathological report 
of a later date, which definitely showed that the child 
could never have been born alive and hence could not 
conceivably be a normal pregnancy within the accepted 
usage of that term. 





8 


CONCLUSION 


The Appellants failed to prove any act in which Dr. 
Wlu.e departed from the usual and customary practice of 
physicians specializing in surgery. Since there was a com¬ 
plete failure on the part of the Appellants to prove ne^li- 
£en< ; e in the operation itself or neirliirenec in the failure to 
diagnose the condition of the plaintiff, and further, since 
the defendant exercised his best judgment, then* boimx no 
evidence that such .judgment was negligently reached, ‘lie 
Trial Court riirhtly directed a verdict in favor of the de¬ 
fendant, and its .judgment should be affirmed. 


Respoet fully submi 11ed, 

John R. Daily 
H. Mason Welch 
J. Harry Welch, 

a On Investment Building 
Washington, D. C. 
Attorneys for Appellors 








